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STATEMENT OF THE CASE.

This was an action in ejectment instituted bv the

plaintiff in error on July 7, 1906, to have his rights de-

termined relative to the possession of a one-quarter

interest in a certain placer mining claim situate on the

bench between Dry and Bourbon Creeks in the Cape

Nome Mining and Recording District, containing



about 1 60 acres, and known as the "Halla" tract. This

claim was originally located as an association claim by

W. Sedlacek, Otto Halla, S. Lapiana, Joseph Thomas,

Concezio Lucci, F. Kolinsky, P. Viti and the plaintiff

in error. The plaintiff in error bases his right to bring

this action upon the fact of his being an owner of an

alleged quarter interest in the property, one-eighth

by right of original location and one-eighth by virtue of

a quit-claim deed from S. Lapiana of his interest, said

deed being dated June 27th, 1906, a few days before the

institution of the action (Tr., 102, 105).

The defendant Halla claims an undivided 6-16 in-

terest in the property by original location and mesne

conveyances through the original locators, Viti and

Sedlacek (Tr., 187-8). The Solomon Mining and

Trading Company claim 9-16 by virtue of mesne con-

veyances from John A. Webb (Tr., 154) and Sedlacek

claims a 1-16 interest by virtue of original location.

In other words, Halla claims his original 1-8 in addi-

tion to the 2-8 of Viti and Lucci; the Solomon Mining

& Trading Co. claim, through Webb's transfers to it,

his rights having been acquired— 1-16 by deed from

Halla and 8-16 by virtue of the forfeiture to him of

the rights of Knickerbocker, Thomas, Lapiana and

Kolinsky, through their failure to perform their share

of the assessment work on the claim in controversy for

the year 1902 (Tr., 147-8).

The defendant, Sam Samson, holds a lease of a por-

tion of the premises (Tr., 184) from the other de-



fendants, on which portion of the claim he was actively

engaged in mining when the suit was instituted, had

struck pay gravel and had sluiced out some $14,944.20

(Tr., 106).

The defendants interpose as a defense to the action

the fact of the forfeiture of both the Knickerbocker and

Lapiana interests to John A. Webb for a failure to

perform their proportion of the assessment work for

the year 1902, or to pay their proportionate share

therefor. John A. Webb had acquired a 1-16 inter-

est from Halla, one of the original locators, by deed

dated December 16, 1902 (Tr., 125), and aided by his

partners, Ewing and Butler, had thereafter done $100

w^orth of work upon the claim for the said year. There

is no contradiction in the evidence of the fact that the

work was done by Webb for said year or that he had

given the forfeiture notice to the delinquent co-owners

required by the statute. Knickerbocker tried to show

that he had done his share of the work so far as his

interest was concerned, but there was no claim that any

one else (either Lapiana, whose interest Knickerbocker

had acquired a few days before the commencement of

the action) or any of the other co-tenants had done any

work or contributed any money to Webb in payment

of the work done by him. The whole question before

the Court and jury was as to the validity of the for-

feiture proceedings, and upon the determination of this

question depended the right of Knickerbocker to main-

tain his action.



The case was tried before the Hon. Alfred S. Moore,

sitting with a jury, but after a full hearing the Court

instructed the jury to return a verdict for the defend-

ants, which was accordingly done (Tr., 215, 216).

From the judgment entered thereon, Knickerbocker

prosecutes this writ of error.

THE FACTS.

There is no dispute as to the validity of the location.

The whole question resolves itself into one of the valid-

ity of the forfeiture proceedings. Dr. Knickerbocker

was one of the original locators of the Halla tract, as

was Lapiana, whose interest he claims to have acquired,

but which interest had been forfeited to Webb at the

date of the execution of the deed. The claim was lo-

cated in March, 1901,—Knickerbocker assisted in the

marking of boundaries, according to his own testimony,

in June, 1901, but while he testified that he saw gold in

the gravel immediately underneath the sod, he be-

trayed so little interest in the claim that he never went

back again (Tr., no). His interest was never thor-

oughly roused until some five years later, when Samson

discovered the pay streak on the property.

The record shows that adjoining the Halla tract on

the south was the Fanny tract, in which Knickerbocker

was a co-owner, and that assessment work was done on

this claim by Webb as well as on the Halla tract. This

fact is significant in view of the attempt on the part

of Knickerbocker to show that the work actually done



on the Halla tract by Webb was done prior to his ac-

quisition of the 1-16 interest from Halla. An analysis

of the testimony, however, clearly shows that the work

done by him prior to December i6th, 1902, was done

on the Fanny tract (Tr., 163).

The evidence shows that John A. Webb, A. L. But-

ler and C. R. Ewing were partners having an equal

interest in everything each of them had of money or

properties (Tr., 117, 127, 134), Mr. Webb keeping

the money of the partnership and paying the bills (Tr.,

134). Webb had certain business arrangements with

Otto Halla relative to his doing the assessment work on

a number of the claims in which he was interested, in-

cluding the Fanny and the Halla tracts. Halla had

no money and had been living in the cabin with Webb
for a year and in consideration of Webb's housing him

for this time and the doing of certain assessment work

he had agreed to give Webb an interest in certain min-

ing claims, and thereafter did make a deed to Webb,

dated December i6th, 1902, conveying a one-sixteenth

interest in the Halla claim by right of which Webb be-

came a co-owner with Knickerbocker and others there-

in. The contract that Webb had made with Halla was

made in 1901, under which Webb and his partners had

done assessment work on the Washington and Jefferson

claims and on Solomon Creek during the summer

months, and this contract was alive in 1902 (Tr., 160,

163, 165).



Prior to receiving the deed from Halla to the inter-

est in the Halla tract, Webb went out on the claim with

the former in November, about the 15th, and looked

over the ground with a view to seeing where best to

do the assessment work, and also to look for ground that

was not covered by locations, to find any ground that

had been open at the time the Halla tract was staked,

at which staking Webb had assisted in 1901 (Tr., 128,

i6s).

\^^hile out on the claim on that day, Halla did some

work, started a small hole designated as ''D,'' while

Webb worked on the Fanny tract about 40 feet south

of the Halla line (Tr., 126, 177). Upon returning to

Nome, Webb called on Knickerbocker to find out

whether he was going to have his share of the assess-

ment work done on this and other claims, mentioned in

the forfeiture notice hereinafter referred to, and in

which he was interested. Knickerbocker said he was

going to send a man out to do his share of the work

and asked Webb where he was working, and JVebb told

him on the Fanny tract (Tr., 129-30, 175). Webb
again saw Knickerbocker before he did the work on the

Halla tract, in December, and the former told him

that he had sent a man out to do a feu- days' u.-ork uhere

Webb -li-as doing his uork (Tr., 169, 176-7).

After the completion of the assessment work on the

Halla tract, which was not commenced until after the

1 6th of December, 1902 (when the deed from Halla

to Webb was signed), Webb again saw Knickerbocker



and told him that the man he had sent out to do the

work on the claim had not done four hours' work, and

this work was done, as Webb testified, south of the

Halla tract on the Fanny tract (Tr., 184).

Webb and his two partners, together with a man by

the name of Murphy, in Webb's employ, went out on

the claim after the i6th day of December, and began

the work. Butler finished the hole upon which Halla

had begun to dig in November at point "D" on the

occasion when he and Webb went out to look over the

ground, sinking it at least 12 feet, and another shaft

was also sunk near this point. Holes were^sunk at

points "E," "F" and '"G," through sand and muck to

gravel. About five holes in all were sunk within a

radius of a hundred feet. Ewing and Butler and Mur-

phy worked at least seven days each, and Webb worked

five days. They were there oflf and on until the first

of January, 1903 (Tr., 125, 127, 128). It appeared

uncontradicted that the value of labor in the fall of

1902 in the community where this work was done was

five dollars per day and board (Tr., 183).

After the completion of the work on the Halla tract,

Webb sent Ewing to Knickerbocker to obtain the

money for his proportionate share of the work, and

upon the latter's refusal to pay Ewing, Webb pre-

pared a notice of forfeiture, and together with Butler

went down and personally served it on Knickerbocker,

notifying him of the doing of the work on the Halla

tract, as well as on the other four claims mentioned in
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the notice, and that if he did not contribute his pro-

portion within ninety days his interest would inure to

the benefit of Webb (Tr., 132, 133).

Knickerbocker, however, refused to pay and in the

language of Butler said "he wouldn't have anything to

do with Halla or any of his damn claims" (Tr., 118,

133)-

In addition to said personal notice, a notice of for-

feiture was published in the "Nome Nugget" (a news-

paper published nearest the claim) for the statutory

period, addressed to Knickerbocker, Lapiana and oth-

ers interested in the Halla tract as well as to Knicker-

bocker and others interested in the four other claims

mentioned therein and signed by Webb and his part-

ners, Butler and Ewing (Tr., 147-8).

No part of the cost of said assessment work was,

within the statutory time, ever paid to Webb either by

said Knickerbocker, Kolinsky or Thomas (Tr., 155-6).

While there was some evidence offered by the plain-

tiff in error to show that he had had a small amount of

work done on the Halla tract, there was no evidence

whatever of the value of the work done, and very grave

doubts as to its having been done at all on the Halla

tract, the weight of the evidence going to show that it

was, if done at all, done on the Fanny tract adjoining

the Halla tract on the south.

Knickerbocker called Patterson, who testified that

"he did not know the boundaries of the Halla tract in

1902, although he learned since where they were" (Tr.,



193) ; that he passed over the ground in 1902 and saw

Jasper excavating a hole he was working in on what

is now called the Halla tract, but that he did not ex-

amine the work (Tr., 194) ;
that to the best of his rec-

ollection he was working close to the southerly line, but

it might have been fifty feet more or less away; "it

might be a couple of hundred feet, between 100 and

200 feet from the lower end of the claim" (Tr., 198-

199).

Knickerbocker says that he went out on the claim

with Patterson in 1903, and saw ^^wliat he supposed

Jasper had done,'''' that it was within fifty feet of the

southerly end line and consisted of dirt thrown up, two

small holes near the southeasterly part of the claim

(Tr., 202). The testimony of Knickerbocker relative

to the identification of this work can not be very valua-

ble (aside from his interest) in view of his first testi-

mony that after helping to stake the boundaries he

never went back to the claim (Tr., no), and of the

further fact that in June, 1906, he was on the May
Fraction, a claim about half a mile away from the Halla

location, and on the left limit, while the Halla is ad-

mittedly on the right limit of Bourbon Creek, and then

asserted that he was on his ground, the Halla tract (Tr.,

185). Patterson's testimony too is admittedly that of a

biased witness as he says decidedly that it was his wish

that Dr. Knickerbocker should win; that he had been

working in his interest and had tried to buy the Doc-

tor's interest (Tr., 197-8).
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The testimony ofifered on behalf of Jasper was his

affidavit to the effect that he had done twenty-five dol-

lars u-orth of work on the claim at Knickerbocker's in-

stance, which testimony was stricken out by the Court as

a conclusion of law, leaving the balance remaining, that

such work consisted of a hole and a cut in the southern

portion of the claim, without giving any dimensions.

The value of the work done was not proven. This was

all the testimony ofifered in support of Knickerbocker's

right to maintain the action, no evidence being of-

fered to show that Lapiana had ever done his share of

the work or paid Webb his proportion of the expense

of the work done by him.

Upon the point as to just where this work was done

by Jasper it may be of interest to note the testimony of

Webb, who swore that the Jasper work was done on

the Fanny tract (Tr., 184) ; of Samson, who says that

he was over the ground in controversy five times in the

spring of 1903, twice in 1904, and that he saw no holes

excepting those dug by Halla and Webb (Tr., 186,

212), and who further testified positively in sur-rebut-

tal, that the work that was done by Stephen Jasper was

done five hundred feet from the south boundary of the

Halla tract on the Fanny tract, where he had seen it

on July IQth, IQ06, while on the ground in company

with Stephen Jasper (Tr., 213). In this respect plain-

tiff did not see fit to cross-examine this witness.

See further the testimony of Black, Doyle, Steen-

berger, Sutherland, Horn, Morris and Smith, who each
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testified in substance that they knew the Halla tract and

visited it in November, 1906, and there were no evi-

dences whatever of any holes having been sunk on the

ground within a radius of 200 feet of the southwest

corner of the tract, and from the character of the soil

if any such work had been done, some evidence thereof

would have been in existence (Tr., 206, 208, 210).

ARGUMENT.

I.

f

The first two errors assigned by counsel for plaintiff

in error in their brief, is that of the Court in overruling

the objection of the,plaintiff in error and permitting

the witness Webb to testify to the following question:

"Q. Now, Mr. Webb, you had an undivided

one-sixteenth interest in that property in your own
name,—who were interested with you, if any one, in

that interest?

"A. Mr. Butler and Mr.Ewing were equally in-

terested with me at that time in all the property we
owned in either of our names; our money and prop-

erty we shared equally. I generally paid the bills

and kept the money of all our partnership business"

(Tr, .34).

There was no error in permitting this question to be

answered. At the most it was not harmful. It was

only immaterial error. The testimony was introduced

for the purpose of showing why the forfeiture notice
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was signed by Ewing and Butler as well as Webb. The
record shows that Ewing and Webb and Butler were

partners and that Webb held the legal title not alone

for himself, but also in trust for Ewing and Butler.

This had been testified to before by both Webb and

Butler.

"Webb and Ewing and I were partners. Mr.
Webb had an interest in the ground (the Halla

tract) at that time, and I owned an interest in every-

thing he had. We owned an equal mining interest

apiece, me and Ewing and Webb. We were co-

partners" (Butler's testimony, Tr., p. 117).

Says Webb:

"Butler and myself were partners. We were

partners before that; had been partners since we had

been in Alaska, 1897. Gape Murphy was working

with me; he was paid by me with money belonging

to Butler, Ewing and myself. I did the business"

(Tr., 127).

In this view of the case Ewing and Butler had an

equitable interest in the property at the time they did

the assessment work in 1902, and it was therefore

proper for them to join in giving the published notice.

The statute does not say the assessment work shall be

done by the legal or the equitable or the record owner.

One hundred dollars' worth of work or improvements

is to be done annually on the claim, and a person hold-
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ing an equitable interest therein may do the work and

the same will inure to the benefit of the location.

Says Snyder in his work on Mines, Sec. 495

:

"A person holding an equitable interest in a min-

ing claim, as, for instance, one who has purchased

or acquired an interest but has not received the legal

title will be permitted to do the assessment work
which, when done, if sufficient in other respects,

will inure to the benefit of the claim."

In the case of Book vs. Justice M. Co., reported in

58 Fed., 106, a claim had been located for the benefit

of a corporation who had not yet received the legal

title. Yet work done by the said corporation on an ad-

joining claim owned by it, in the nature of a tunnel

run into the first claim designed to develop the latter,

was held sufficient to meet the requirements of the

statute, the corporation being the equitable owner of

the location.

Suppose that in making the location in dispute, Halla

or any one of the locators, was acting for a third per-

son, his apparent interest in the location being actually

that of the third person, in this instance, say Ewing or

Butler. That no conveyance of said interest had been

made to the latter before he had gone on the claim

and actually done the assessment work for the year

1902, and had thereafter given the statutory notice of

forfeiture to the other co-tenants who had failed to do

the work or to contribute their share? Could it be

said that by reason of his not holding the legal title, he
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would be prevented from doing the work which his co-

locators (including Halla) had neglected or refused to

do, and thereby lose the claim? Surely not under the

principle of Book vs. Justice M. Co., and yet if he could

do the work to preserve the claim, he should logically

be entitled to reap the benefit of the forfeiture statute

as against his co-owners.

How different is the situation here. If the co-

owners in this instance, including Webb, had failed to

do the work, and Ewing and Butler, as partners of

Webb, had gone on the claim and done the work alone,

could not they have preserved the claim from reloca-

tion thereby, and been entitled to give the statutory no-

tice of forfeiture?

But to take another view of the case, and admit that

Ewing and Butler had no right to give the notice or to

join in giving the notice relative to the Halla tract,

having neither an ee]uitable nor a legal right to the in-

terest in the premises, the published notice was not vi-

tiated by their being joined as co-owners. First, be-

cause they may have been co-owners in anv or all of

the four tracts mentioned in the notice other than the

Halla tract, and were therefore properly joined as sig-

natory parties thereto. And, second, even if their

equitable interest therein as partners did not entitle

them to join in signing the notice, their names should

be treated as surplusage and could not impair the di-

rect notice given by Webb, who took title under the

deed from Halla to him of December i6th, 1902.
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The object of the notice was completed. The delin-

quent parties were informed by a co-owner, Webb, that

the work had been done by him, the claim preserved

from forfeiture, and they were entitled to save their

interests therein by paying their proportionate shares, if

they desired so to do. If they did not want to do so

the fact that others had joined in the notice could not

be material. The excess of caution that induced the

signing of the notice by Ewing and Butler in addition

to the signature of Webb did Knickerbocker no injury.

The amount he would have to pay would be fixed by

the character of his interest, and whether three gave the

notice or only one, he could not be compelled to pay

more than that interest called for. He was put on

guard by the giving of the notice which clearly stated

the ground upon which the work was done, describing

it, and the fact of his interest therein, and that he had

done no work thereon was within his own knowledge.

In the case of Elder vs. Horseshoe M. & M. Co., 70

N. E., 1060, 1062, where a forfeiture notice was ad-

dressed to "Rufus Wilsey, his heirs, administrator and

to all to whom it may concern," the objection was made

that it was addressed to the administrator of Wilsey,

who had no existence. But the Supreme Court of

South Dakota said:

''Perhaps the notice addressed to the heirs of Wil-

sey might have been more technically correct, but

ive think the form is not material so long as the

statute is substantially complied with. The inser-



i6

tion of the administrator could do no harm even if

there was none." (Emphasis ours.)

This case was affirmed on appeal to the Supreme

Court of the United States {Elder vs. Horseshoe M. &
M. Co., 194 U. S, 248).

II.

The third assignment of error in counsel's brief re-

lates to the admission in evidence of the pages of the

record of the Cape Name Recording District covering

the forfeiture notice and affidavit of publication. The

grounds for the exclusion of such records were limited

to the following:

1. That the forfeiture notice did not correspond

with the pleadings in the case nor with the testi-

mony of Webb.
2. That it did not comply with the provisions

of Section 2324 of the Revised Statutes because it

is signed by parties who were strangers to the

record.

3. Variance between the personal notice of for-

feiture served on plaintifif and the published notice.

4. That neither notice complied with the pro-

visions of Section 2324 in that neither stated that

"not less than one hundred dollars' worth of labor

was performed or improvements made upon the

premises. . .
."

5. That there are five distinct tracts of placer

mining ground mentioned in the notice and the no-

tice does not state upon which tract of land the
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plaintiff was delinquent in doing his share of tlie

work.

6. That the deed from Halla to Webb of date

December i6th, 1902, was not recorded when the

work was done and therefore Knickerbocker had no

notice that he was the owner.

None of these objections was good. An objection

might possibly have been framed that would have

brought about proof of the same fact in another way.

The objections as framed did not contain any merit.

We will take up these objections further separately

as follows:

(1-2-3) There was no material variance between

the forfeiture notices and the pleadings in the case.

The point that counsel makes under these three sub-

heads is that the variance consisted of the fact that the

pleadings alleged the doing of the work by Webb alone,

the published notice was signed by Ewing, Webb and

Butler, while the personal notice served was signed by

Webb alone.

We think we have sufficiently met the objection on

this point under our discussion of points one and two,

on the proposition that Ewing and Butler being equit-

able owners were properly joined as signatory parties

to the notice, or if not properly joined, the addition of

their names was mere surplusage w^hich did not affect

the validity of the notice from Webb.

The variance between the personal notice and the

published notice in this respect is also immaterial.
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There is no question but what the work was done by-

Webb. Both notices assert this fact. The further fact

that Webb was assisted by his co-partners in the doing

of the work, who according to his and Butler's testi-

mony had an equitable interest in whatever benefit ac-

crued to him from the doing of the work, could not

alter the uncontradicted evidence, /. e., that Webb did

the work. The abundance of caution that induced the

signing of the published or second notice by all three

could not reasonably be said to alter or afifect that fact

or the fact that personal notice was fully made to that

efifect on Knickerbocker. Even if the published notice

was faulty, there was still the full and complete per-

sonal service.

Says the Supreme Court of the United States in the

case of Elder vs. Horseshoe M. & M. Co., 194 U. S.,

248, 255,

"If the notice be such that the former owner be

particularly named and identified, thereby, and his

heirs are notified by publication it is a sufficient no-

tice to them for the purpose of making it necessary

for them to comply with the terms of the statute

within the time designated therein by the payment

of their proportionate share of the expenses of work-

ing the mine, or else to lose their right, title and in-

terest therein."

Here the former owner was particularly named in

both notices, and the claimant under the forfeiture no-

tice is particularly named in each notice. There is
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nothing in the record to show that Knickerbocker was

influenced in his refusal to pay his share of the expenses

or was misled to his detriment in the presentation of his

case either by the alleged variance between the plead-

ings and the notices, or between the two notices, per-

sonal and published.

'^No variance between the allegation in a plead-

ing and the proof shall be deemed material unless

it shall have actually misled the adverse party to

his prejudice in maintaining his action or defense

upon the merits. Whenever it shall be alleged that

a party has been so misled, that fact shall be proved

to the satisfaction of the court and in what respect

he has* been misled, and thereupon the court may
order the pleading to be amended upon such terms

as shall be just." (Italics ours.)

Sec. 87, Part IV, Ch. XL, Carters Ann. Codes

of Alaska.

Here the notices were substantially identical.

Knickerbocker knew from both of them what was

meant and what was expected of him. He made no

claim of ignorance as to whom to pay. He simply re-

fused to pay. He had more than the statute contem-

plates in the way of information as to his delinquency

and ought not to be heard to complain where he had

not been misled to his disadvantage by the discrepancy

either between the pleadings and the notice or between

the notices.
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(4). The statute requires that "... on each

claim located after the tenth day of May, 1872, and

until a patent has been issued therefor, not less than

one hundred dollars worth of labor shall be performed

or improvements made during each year ..."

Sec. 2324, R. S. U. S.

The statute was substantially complied with in the

notice which stated that "the undersigned have ex-

pended the sum of $100 on each of the above described

claims in the year 1902" (Tr., 148).

In what way? ''^According to the provisions of Scc-

" tion 2^24 of the Revised Statutes and the amend-

" ments thereto, approved January 22, 1880, concern-

" ing annual labor upon placer mining claims" (Tr.,

148),

And if expended according to the provisions of this

section it must have been expended in "labor" or

"improvements." The suggestion of counsel that the

hundred dollars might have been expended on a survey

of the claim is absurd. A man is presumed to obey the

law, and the law says that "on each claim" "labor" or

"improvements" shall be done to the extent of one hun-

dred dollars. Even the making of a survey might be

either labor on the claim or improvements. We think

the form of the notice was sufficient to give any intelli-

gent co-owner, what it was the intention of Congress

in the enactment of the law to convey, namely, infor-

mation that the annual expenditures had been made
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by his more diligent co-owner and he was privileged

to take advantage of the latter's work and save his in-

terest in the claim by paying his proportionate share

or suffer the penalty of the statute in default thereof.

"The form is not material so long as the statute

is substantially complied with."

Elder vs. Horseshoe M. & M. Co., 70 N. W.,

1064.

(5). The fact that the notice of forfeiture included *

therein more claims than the Halla tract, did not de-

feat the object of the notice. And there is nothing in

the statute either in terms or by implication prohibiting

the inclusion of more than one claim in the notice where

the delinquent owner was a co-tenant in each claim

with the party making the expenditures or otherwise.

There could be no doubt in the minds of the co-own-

ers of the respective interests in the various claims as

to what was meant by the notice. Each piece of

ground was separately and distinctly described and the

names of each of the delinquent co-owners is men-

tioned in connection with each claim upon which the

work was done. Furthermore, they were notified that

the signers of the notice had expended the sum of $100

on each of the described claims, and it required the

exercise of very slight intelligence to know that they

were liable only on the claims in which they were co-

owners. It can not be reasonably claimed that by vir-

tue of the addition of these extra locations in which
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Knickerbocker and Lapiana were interested that they

therefore obtained no notice as to the Halla tract, and

yet that is what the argument of counsel amounts to.

But even if they had no interest in the other tracts, it

was within their knowledge that they did claim as co-

owners in the Halla tract and the object of the notice

with reference to that tract was satisfied.

The Supreme Court of the United States in the case

of Elder vs. Horseshoe M. & M. Co., hereinbefore

cited, in discussing the purpose of the notice, said:

"It is entirely unlike the publication of a sum-

mons for the purpose of commencing an action

against a particular individual or individuals.

There the identification must be complete and the

person particularly described and named so that

when the publication has been finished it can be

known that the particular individual has been

served with process by publication with the same

efifect as if it had been personally served on the same

individual without publication. This statute pro-

vides a summary method of insuring the proper

contribution of co-owners among themselves in the

working of a mine and it provides a means by which

delinquent co-owners may be compelled to contrib-

ute their share under the penalty of losing their

right and title in the property because of such

failure" (p. 254-5).

This case is of interest in that it practically lays

down the latest and most liberal rule of construction

of these forfeiture notices, having a view to the protec-
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tion of the co-owner whose diligence in making the ex-

penditures has preserved the claim from being lost to

all of the co-owners, as well as to the rights of the de-

linquents. And further is of interest in that a some-

what analogous condition of facts to the case at bar

existed therein in some respects. There the notice em-

braced a claim for the assessment work for eight years.

It will be noted that the statute (Sec. 2324, R. S. U. S.)

says:

"Upon failure of any one of several co-owners

to contribute his proportion of the expenditures re-

quired hereby, the co-owners who have performed

the labor or improvements 7ndy at the expiration

of the year give such delinquent co-owners notice

. . . etc."

The statute would seem to imply that the notice must

be given at the expiration of the year in which the as-

sessment work was done^ and the co-owner delinquent,

but the Supreme Court of South Dakota in the case

last cited says pertinently:

"Neither do we think there is any merit in the

objection that in the one notice the expenditures

for 8 years is included. Certainly if the parties in-

terested intended to pay and thus protect their in-

terest in the claim, they would be greatly benefited

by grouping them all in one notice. If they did not

intend to pay the grouping would be immaterial to

them. The law does not prohibit it and we can dis-

cover no valid reason why it can not be done." (Em-
phasis ours.)
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To which reasoning the Supreme Court of the United

States lends its approval in the following language:

"There is no irregularity in grouping in one no-

tice claims for more than one year's expenditures.

We can perceive no reason why a consolidation of

the claims of several years should not be made and

included in one and the same notice."

194 U. S., p. 256.

(6). There is we think nothing in the point made

by counsel that Webb was not the owner of record when

the work was done by him and therefore was not the

person contemplated by the statute. There is nothing

in the statute requiring the giving of the notice by the

record owner. It must be given by the owner. It

seems clear that by no construction of the statute could

it be reasonably held that the record owner was meant,

for if that were so, the statute might be a nullitv in

many instances where it would be impossible for the

actual owner who had done the work ever to give the

notice owing to the fact that he might be in a com-

munity where no means of recording had been pro-

vided. And again, the work might be done by any one

of the original co-locators of an association claim in a

State or Territory where no certificate of location is re-

quired to be recorded, either by statute or bv mining

custom or regulation, and it is well established that no

recordation is required by the general mining laws.
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There can be no dispute as to when the title to the

1-16 interest passed to Webb. It is elementary that a

deed takes effect at the time of its delivery.

Says Mr. Chief Justice Marshall in the early case of

Lessee of Secord et al vs. Davis, 6 Peters, 124, 185,

"The acknowledgment or the proof which may
authorize the admission of a deed to record and

the recording thereof are provisions which the law

makes for the security of creditors and purchasers.

They are essential to the validity of the deed as to

persons of that description, not as to the grantor.

His estate passes out of him and vests in the grantee

so far as respects himself as entirely if the deed

be in writing, sealed and delivered as if it be also

acknowledged or attested and proved by three sub-

scribing witnesses and recorded in the proper court."

(Emphasis ours.)

See also,

Manaudus vs. Mann, 13 Pac, 449;

Musgrove vs. Bonser, 5 Or., 313;

Moore vs. Thomas, I Or., 201, 202;

Goodenough vs. Warren, 5 Sawy., 449.

Applying the principle of these cases to the facts

here, the deed from Halla to Webb divested the former

of his one-sixteenth interest in the Halla tract and

placed the same in Webb, of which property he became

the owner at the time of delivery of the deed and by

virtue of such ownership he was within the purview of

the statute, in giving the notice.



III.

There was no error in permitting the witness Webb
to testify that Kolinsky and Thomas had never con-

tributed their share of the assessment work done by

Webb and his partners for the year 1902 (Tr., 155,

156) . At the worst it was immaterial error. The evi-

dence was introduced for the purpose of showing how

the defendants had acquired their several interests in

the Halla tract and the interests of Thomas and Ko-

linsky had been "advertised out" or forfeited to Webb
by virtue of the forfeiture notice mentioned in the rec-

ord. In order to prove a complete chain of title in

defendants the evidence was material and necessary.

IV.

The ruling out of the question put to Webb as to

why he used his own name in the one instance and

other names in the second notice, referring to the pub-

lished notice of forfeiture, was clearly correct. Evi-

dence had been given of two notices served upon

Knickerbocker, one the actual personal service by

Webb and Butler upon him, the other the published no-

tice. The statute says the notice may be given in one

way or the other, the fact that out of abundance of cau-

tion it was given in both ways, by personal service and

by published service, does not vitiate the notice. If

one were sufficient in all respects that was all that was

necessary. The Court had passed on the sufficiency
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of the published notice; therefore the testimony sought

to be elicited relative to the personal notice was clearly

irrelevant and immaterial.

V.

The Court's ruling was correct also where it sus-

tained an objection of plaintiff to the question asked the

witness Webb relative to conversations had with Knick-

erbocker, the plaintiff, with regard to assessment work

that had been done for him prior to October, Novem-

ber and December, 1902 (Tr., 180). The question be-

fore the Court was as to whether the forfeiture work

had been done on the Halla tract when Webb was a

co-owner, not whether he was a co-owner in any of

the other tracts mentioned in the notice. And while

there is nothing in the record on appeal to show that he

was not a co-owner in the other tracts therein men-

tioned, there is also nothing to show when he received

an interest in these other claims, notwithstanding the

statement of counsel in his brief that the assessment

work was done on the other claims mentioned in the

notice long before Webb received a deed conveying an

interest to him therein. The record shows a deed to

the 1-16 interest in the Halla tract on December i6th,

1902 (Tr., 125). The question therefore was clearly

immaterial as it related entirely to claims other than

the one in controversy.
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VI.

Counsel contend that the published forfeiture no-

tices should have been stricken from the record, alles-

ing that the evidence showed that Halla did the work,

not Webb ; that Webb was only an employee and that

Webb was paid for doing the $ioo worth of work that

was done by a deed of a one-sixteenth interest in the

Halla tract. But the record shows no such state of

afifairs. As we have heretofore called to the attention

of the Court in our statement of facts, Halla had an

arrangement with Webb, entered into in 1901, by which

he agreed to give Webb an interest in certain mining

properties. The consideration for this interest was

the doing of certain assessment work, and, as Halla had

no money, the housing of Halla with Webb in his cabin

where Halla had lived for a year before the making

of the deed dated December i6th, 1902. The consid-

eration for this deed was the doing of certain assess-

ment work and an acquittal of liability for rent of

Webb's house where Halla had been living for a year

(Tr., 163). The record shows that Webb had done

work on the Washington and Jefiferson claims, and to-

gether with his partners had worked on Solomon and

Mystery Creeks for Halla prior to the making of this

deed (Tr., 160, 163, 165). But the consideration for

the deed was a purely collateral matter which had no

bearing on the issue nor was it at all material what

consideration was paid therefor so far as Knickerbocker
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was concerned. The one thing material was as to

when the work was performed, and as to when Webb

got his interest. There is no contradiction of the fact

that no work had been done by Webb on this claim

until after the 15th of December. It is true Butler did

say that he thought he had worked there about the

tenth, but he could not exactly say, and when asked

if he didn't have an interest in the property before they

had done the assessment work, he said "yes, they had

the same interest that Mr. Webb had," which was a

one-sixteenth interest, and the record shows that Webb

did not get this interest until the i6th of December,

showing that the work must have been done after the

i6th (Tr., 123-125). This witness was ill and old and

nearly five years had elapsed since the doing of the

work, so allowance might have been made for any

slight discrepancy in his testimony and doubtless was

bv the Court below. The testimony of Webb, however,

is exact and sure on this point. He says:

"I am familiar with the ground in controversy,

marked on the map as the Halla tract, since 1901.

I did work down here at the southeast corner; then

I did some work up towards the northeast corner

around there—around here (indicating) along the

easterly side line. / done the work after I re-

ceived this deed from Mr. Halla, about the I^th

or 16th of December. I did the work right along

here in the southeast corner" (Tr., 125-6).
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He then goes on to describe the character of the

work, and tells about how he and Halla were on

the ground in November, 1902, looking over the

ground, and that Halla had started the hole "D." But

he says:

"/ did not do any work on the Halla tract in

November. I sank a hole on the Fanny tract about

40 feet south of that line myself. JVe finished the

work at 'D' and '£' between the lOth day of De-
cember and the first day of January. ... In a

radius of one hundred feet they, Ewing and Butler,

sank as many as five holes I know, in order to get

gravel; there was muck and sand and out there by

this little hole it was closer to the surface. The
work done at point 'F' was done after the l6th of

December. Murphy and Ewing sank a hole at

point 'G.' It is a prospect hole about six feet

deep; it was probably four feet by three. It was

done after the 1 6th day of December, IQ02 ..."
(Tr., 126, 127, 128).

And after again testifying to going on the Halla tract

with Halla in November, he says:

"/ didn't go back to the Halla tract and the

Fanny tract until I received this deed from Otto

Halla, which was about the l6th of December.
When I went back on the l6th of December, there

had been no work done upon the ground embraced
within the limits of the Halla tract. I was there

from the lOth up to the first of the year .

My holes are there today as perfectly visible as

they were sunk" (Tr., 128).
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And again on cross-examination:

"/ iLorked on the Halla tract after the l6th of

December. I was out there off and on every day

from the idth to the first of the year (Tr., i6o).

It is not a fact that I and my partners did this work
there before the 16th of December. We did not

go out again until about the time I received the

deed from Halla" (Tr., 170).

It will be remembered that Webb and Halla had

gone out on the Halla tract in November and Halla

did a few hours' work there. But says Webb, ''between

" the ISth day of November and the l6th day of De-
" cember, my partners and I were doing assessment

" work on Washington and Jefferson claims, located on

''^ Pelux and Otter Creek" (Tr., 170 and 171).

Counsel say:

"Halla paid for the work and was the only per-

son connected therewith who came under the r-'
-

view of the statute (plaintiff in error's brief, p. 17).

We think this assertion of counsel is puerile in view

of the fact that there is no contradiction whatever on

the part of plaintiff in error as to this work being ac-

tually done by Webb after the i6th day of December,

1902, and there is no contradiction whatever that the

deed conveying the 1-16 interest in the Halla tract

was made bv Halla to M^ebb and that it was dated the

i6th day of December, 1902. If Webb was the owner
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of an undivided one-sixteenth interest in the claim when

he did the work, he was a co-owner within the "pur-

view of the statute" and that he made the required ex-

penditures is uncontradicted. He testified fully as to

doing the work and as to its character, and then he

testified that Murphy, who assisted in the doing of the

work on the Halla tract, was workin? for him; that he

was paid by him with money belonging to Butler, Ew-

ing and himself, that he did the business (Tr., 129).

Again he says, that "Ewing, Butler and Murphy
" worked seven days each as I remember it now on the

" Halla tract," and that he personally worked five days

(Tr., 128). It is in evidence that the value of labor

in that community in the fall of 1902 was five dollars

per day and board and $100 a month and found, and

lose no time, or five dollars a day when you did piece

work (Tr., 183). Webb testified that he paid Mur-

phy, who assisted in the doing of the work, $100 a

month, and board and lodging (Tr., 183").

It is in evidence uncontradicted that these men put in

an aggregate of twenty-six days' work on this claim, the

character of the work being testified to as consisting

of five different shafts of varying depths and dimen-

sions, sunk through muck and sand to gravel. It is true

that the amount of money paid is not the only method

of establishing the fact that annual work has been done,

still the fact that it is paid is an element of good faith

and an important factor in showing that the work has

been fully performed. And the fact that labor was
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valued at the rate testified to in the community where

the work was done on this claim is absolutely uncon-

tradicted. In fact there is no contradiction whatever

of either the actual doing of the work or that it was of

the value claimed. While we admit the principle of

law laid down in the decisions quoted by counsel in

their brief that the burden of showing a forfeiture was

on defendants in error asserting it, we contend that they

have met the requirements of that principle and have

fully established the facts made necessary by the statute.

VII.

The testimony sought to be introduced and embraced

within the affidavit of Stephen Jasper "that in the

" month of November, 1902, he did twenty- five dollars'

" worth of labor upon said Halla tract claim at the

" instance of said L. C. Knickerbocker, one of the own-

" ers thereof" (Tr., 191), was clearly incompetent. It

was a pure conclusion of law. The proper method of

proving the fact of annual assessment work is to show

the character of the work done from which the Court

or the jury may arrive at a conclusion as to its value.

McCormick vs. Parrott, 80 Pac, 1044;

Anderson vs. Caughcy, 84 Pac, 225.

We are not inclined to dispute the statement of coun-

sel that on an issue as to the performance of assessment

work, evidence as to the amount of money paid for

work done while not conclusive, is admissible as bear-
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ing on the claimant's good faith, in support of which

statement counsel cite

Whalen Con. Copper M. Co. vs. JVhalen, 127

Fed., 611.

But the testimony above quoted has no relation to the

amount of money paid for labor done by Jasper. He
says "he did twenty-five dollars icorth of labor" on

the claim. Whether the labor he performed on the

claim was u-orth tv/enty-five dollars or twenty-five hun-

dred dollars, as we have before stated, was a question

of fact for the Court or the jury. The estimate of the

worth of his work placed thereon by Jasper could have

no value as evidence or influence the Court or the jury.

An examination of the record will show that Jasper

further testified that "he was paid therefor by said

" Knickerbocker the sum of twenty-five dollars," and

this the Court allowed to go in as an admission (Tr.,

191-2), so that counsel can not complain that evi-

dence of the actual amount paid for the work was ex-

cluded from the record. It went in for what it was

worth. He might have been paid $100 or $1000, but

that would not relieve him from showing the character

and amount of the work actually done or relieve the

Court or the jury from the duty of arriving at their esti-

mate of the value of the work to the claim.
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VIII.

The Court ruled properly in sustaining an objection

to the question propounded to the witness Patterson as

follows

:

"Q. Are you able to state how much ground had

been excavated?" (Tr., 194).

The record shows that Patterson had testified that he,

in going over the ground in November, 1902, had seen

Steve Jasper working there digging in the earth, but

" did not examine the work, only just seen him v'ork-

'' ing in the hole; . . . saw evidences of work
" having been done" (Tr., 194).

There was nothing to show from this testimony but

what this "evidence of w^ork having been done" might

have been the result of work done by any one but Jas-

per. There was no evidence that Jasper had done it;

the witness did not testify to having seen him excavate

the ground. To the extent of the "evidences," the at-

tempt was made to have the witness testify to the size

of a mound of dirt which he had not seen excavated,

and which was not shown by the evidence to have been

a part, or the result of, any work done by Jasper. Such

evidence was clearly incompetent to show the character

and value of Jasper's alleged work, and was rightfully

excluded.
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IX.

The Court did not err in instructing the jur\' to re-

turn a verdict for the defendants.

This was an action in ejectment. It was necessary

for the plaintiff in error to have established in himself

a legal estate to the property and a present right to the

possession.

Sec. 301, Ch. 32, Part IV.. Carter's Ann. Codes

of Alaska.

This he utterly failed to do. He made no attempt to

show that Lapiana had done his share of the annual

assessment work for the year 1902. His evidence was

directed mainly to an attempt to show that the Knicker-

bocker interest had been represented for that year by

Jasper's work. As we have shown to the Court, it was

conclusively proven that this work was done on the

Fanny tract and not on the Halla tract, and even if

there w^ere a doubt as to this fact, the value of the work

done was not proven.

The record shows beyond any question of a doubt that

Webb did the assessment work for that year and that

Knickerbocker knew that fact, being served with both

personal and published notice thereof. He did not

deny the personal notice, and his objections to the pub-

lished notice were purely technical. He did not pay

his share of the amount expended for his original in-

terest, and Lapiana, whose alleged interest he had ac-
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this work. Under the statute these interests were for-

feited to Webb within the ninety days after the com-

pletion of the notice. There was literally nothing on

which plaintiff could base his right to maintain the ac-

tion. He had waited four years after being "advertised

out," permitting the defendants to exercise acts of own-

ership over the property and the lessees to expend

moneys and labor on it, and then when a paying mine

is discovered, he is roused into action, purchases the

Lapiana interest, such as it was, ten days before the

bringing of the suit, and tries to prove his right to the

ground. It is presumed that in this attempt plaintifif

in error presented all the facts within his power to

prove his case, but it is clear that if the case had been

submitted to the jury and they had returned a verdict in

his favor, the Court would have been bound to set it

aside for want of evidence to support it. That the

Court chose to instruct them instead as to the character

of the verdict that should be brought in was well within

his jurisdictional power. This was practically a judg-

ment of non-suit and such a judgment may be entered

under the Alaskan statute, "when upon the trial the

" plaintifif fails to prove a cause sufficient to be submit-

ted to the jury."

Sec. 237, Ch. 25, Part IV., Carter s Ann. Code

of Alaska.
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And a cause not sufficient to be submitted to the jury

is one where it appears that if the jury were to find a

verdict for the plaintiff upon any or all of the issues to

be tried, the Court ought, if required, to set it aside for

want of evidence to support it.

Sec. 238, Id.

"To justify the Court in directing a verdict it is

not necessary that there should be no conflict in the

evidence, but where the evidence is such that it is

clearly insufficient to support a verdict in favor of

the party against whom the instruction is given, the

instruction is proper unless the circumstances indi-

cate that upon another trial the evidence may be ma-

terially different, in which case the facts should be

submitted to the jury in order that a new trial may
be had. But in either case, the decision of the Court

below will be sustained unless the appellate court

can clearly see that the conclusion is wrong upon the

factsf (Emphasis ours.)

Lacey vs. Porter, 103 Cal., 605.

"Where after a case is all in the Court can see

that no other evidence favorable to one of the par-

ties is likely to be discovered or produced, and that

upon all the evidence given a verdict in his favor

would be altogether unjustifiable and if rendered

must be set aside on motion, and that the continu-

ance of the litigation will probably produce no other

result than injury to the party who is in the right.
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it is its duty to end the case by directing a proper

verdict."

Estate of ^Lorcy , 147 Cal., 495, 507-8.

For the foregoing reasons the Court was both right

in denying the motion for new trial and in entering

judgment for the defendants. We ask that the judg-

m.ent be affirmed.
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